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3mer / ORDER

PER WASEEM AHMED, ACCOUNTANT MEMBER:

The captioned appeal has been filed at the instance of the assessee
against the appellate order of the Commissioner of Income
Tax(Appeals)-5, Ahmedabad [CIT(A) in short] vide appeal no.CIT(A)-
SATO.Wd.5(1)(5)/387/2015-16 dated 23/11/2016 arising  in the

assessment order passed under s.143(3) r.w.s. 147 of the Income Tax
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Act, 1961 (hereinafter referred to as "the Act") dated 24/02/2016
relevant to Assessment Year (AY) 2012-13.

2. At the outset, it was observed that the Ld. CIT(A) has dismissed
the appeal filed by the assessee on the ground that the appeal was not
maintainable as it was filed after the due date as specified under the
provision of law. However, the Ld. AR before us prayed to remit the
issue to the file of Ld. CIT(A) for fresh adjudication on merits in view of
the order of this Tribunal in the case of Laxmanbhai Jivrajbhai Patel vs.
DCIT in ITA No.2720/Ahd/2016, wherein, it was held as under:

“4. Learned representatives fairly agree that the matter should be
remitted to the file of the CIT(A) for fresh adjudication on merits, as, in
any event, we are satisfied about the bonafides of delay in filing e-
appeal. In this view of the matter, learned counsel's arguments pointing
out that the mechanism of e-filing does not have the sanction of the
statute, and that, in any event, prescription of Income-tax Rules cannot
exceed the framework of the Income-tax Act, need not be adjudicated
upon.

The matter stands restored to the file of the CIT(A) with our direction to
dispose of the matter on merits, after giving a reasonable opportunity of
hearing to the assessee, by way of a speaking order and in accordance
with the law. We order so.”

3. On the other hand, Ld. DR has no objection if the issue is remitted
back to the file of the AO for fresh adjudication in accordance with the
provision of law. The facts of the case on hand are exactly identical to the
case of Laxmanbhai Jivrajbhai Patel (supra), thus in view of above, we

restore the matter to the file of the Ld. CIT(A) for fresh adjudication on
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merits in accordance to the provisions of law. Thus, the ground of appeal

raised by the assessee is allowed for statistical purpose.

4. In the result, appeal of the assessee is allowed for statistical
purpose.
| This Order pronounced in Open Court on 31/05/2018 \
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